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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts,  28,  52,  and  53 

Federal  Acquisition  Regulation  (FAR); 
Individual  Sureties 

agencies:  Department  of  Defense 
(DoD),  General  Services  Administration 
(GSA),  and  National  Aeronautics  and 
Space  Administration  (NASA). 

ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  are 
considering  changes  to  FAR  28.106, 
28.203.  and  to  add  FAR  28.204  and  a 
clau  <  1 52.228-11  concerning 
individual  surety  procedures.  Among 
other  things,  the  revisions  would  require 
a  pledge  of  assets  by  an  individual 
surety,  prescribe  the  type  of  acceptable 
assets  to  be  submitted,  provide  for 
exclusion  of  individual  sureties  for 
cause,  revise  Standard  Form  (SF)  28, 
and  add  an  Optional  Form. 

DATES:  Comments:  Comments  should 
be  submitted  to  the  FAR  Secretariat  at 
the  address  shown  below  on  or  before 
January  3, 1989,  to  be  considered  in  the 
formulation  of  a  final  rule. 

ADDRESS:  Interested  parties  should 
submit  written  comments  to:  General 
Services  Administration,  FAR 
Secretariat  (VRS),  18th  &  F  Streets  NW„ 
Room  4041,  Washington,  DC  20405.  - 
Please  cite  FAR  Case  88-57  in  all 
correspondence  related  to  this  issue. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  A.  Willis,  FAR  Secretariat, 
Room  4041,  GS  Building,  Washington, 

DC  20405,  (202)  523-4755. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Miller  Act  (40  U.S.C.  270a-270f), 
requires  that  performance  and  payment 
bonds  are  to  be  furnished  in  support  of 
every  Federal  construction  contract 
exceeding  $25,000,  unless  otherwise 
provided.  The  Act  has  been 
implemented  in  FAR  Part  28.  FAR  28.1 
also  prescribes  conditions  for  inclusion 
of  bid  guarantee  requirements  for 
construction  and  nonconstruction 
contracts  as  well  as  performance  and 
payment  bonds  for  nonconstruction 
contracts.  The  purpose  for  including 
bonding  requirements  in  solicitation  is 
to  Drotect  the  Government’s  interests  by 


ensuring  fulfillment  of  the  contractor’s 
obligations  to  the  Government  and  to 
suppliers  under  Government  contracts 
where  payment  bonds  are  required.  FAR 
28.2  currently  permits  individual  sureties 
to  be  submitted  in  support  of  a  bonding 
requirement.  An  individual  surety  is  a 
person  who  is  liable  for  the  entire  penal 
amount  of  the  bond. 

Based  upon  recent  experience  with 
the  use  of  individual  sureties,  it  has 
been  determined  that  existing  FAR 
coverage  concerning  individual  sureties 
is  inadequate  to  ensure  that  the  interests 
of  the  Government  and  suppliers  under 
Government  contracts  which  require  a 
payment  bond,  are  protected.  A  task 
force  established  by  the  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulatory  Council  found 
widespread  evidence  of  systematic 
problems  with  the  current  method  of 
handling  individual  sureties.  Also,  see 
the  report  of  Senate  Hearing  100-384 
before  the  Subcommittee  on  Federal 
Spending,  Budget  and  Accounting  of  the 
Committee  on  Governmental  Affairs 
entitled  Personal  Sureties  Under  the 
Miller  Act:  Inadequate  Payment 
Protection  for  Small  Business 
Construction  Subcontractors. 

Current  provisions  in  the  FAR  provide 
that  in  support  of  each  bond,  an 
individual  surety  is  required  to  submit 
an  affidavit  of  individual  surety 
(Standard  Form  (SF)  28)  including 
among  other  things,  the  individual 
surety’s  assets  liabilities,  and  net  worth. 
The  financial  information  contained  on 
the  SF  28  is  to  be  certified  as  to 
sufficiency  by  any  one  of  a  number  of 
parties.  The  Government  is  relying  on 
the  validity  of  the  SF  28  information  in 
the  event  of  contractor  default  of  its 
obligations. 

Experience  has  shown  that  fee 
information  contained  on  the  SF  28  is 
inadequate.  The  frequent  result  is  that 
bonds  submitted  by  individual  sureties 
are  uncollectable  to  the  detriment  of  the 
Government  and  suppliers  under 
Government  contracts.  The  Government 
is  inadequately  protected  even  though 
(for  construction  contracts)  it  generally 
reimburses  the  contractor  for  the 
premium  paid  for  the  performance  and 
payment  bonds.  (See  52.232-5.) 

Accordingly,  it  has  been  determined 
that  certain  revisions  are  warranted  to 
strengthen  procedures  governing 
individual  sureties.  The  proposed  rule 
would  accomplish  these  objectives  by 
the  following  revisions: 

1.  A  bond  supported  by  an  individual 
surety  will  be  accepted  only  with  a 
pledge  of  specific  assets  equal  to  the 
penal  amount  of  the  bond. 


(a)  To  pledge  real  estate,  the 
individual  surety  will  be  required  to 
furnish  the  Government  with  a  recorded 
covenant  not  to  convey  supported  by  a 
title  search,  evidence  that  local  taxes 
have  been  paid  for  the  last  three  years, 
the  current  tax  assessment  on  the 
property  and  evidence  of  recordation. 

(b)  To  pledge  assets  other  than  real 
estate,  an  escrow  account  will  be 
required. 

2.  Coverage  providing  for  an 
individual's  substitution  of  pledged 
assets  and  a  release  of  a  lien  by  the 
Government  on  the  pledged  assets 
based  upon  completion  of  the  bond 
obligations  in  whole  or  in  part  (see 
proposed  Optional  Form  XX, 

Satisfaction  of  Pledge). 

3.  Coverage  providing  for  the 
exclusion  of  an  individual  from  acting  as 
a  surety  for  cause. 

4.  A  revision  to  Standard  Form  28. 

In  addition,  minor  revisions  are 

proposed  to  the  instructions  on  SF’s  24, 
25,  25A,  34,  35,  and  1416.  A  copy  of  the 
proposed  revised  standard  forms  and 
the  new  optional  form  may  be  obtained 
from  the  FAR  Secretariat. 

B.  Regulatory  Flexibility  Act 

The  revision  of  Parts  28,  52,  and  53 
concerning  individual  sureties  may  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  An 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  has  been  prepared  and  will  be 
provided  to  the  Chief  Counsel  for 
Advocacy  for  the  Small  Business 
Administration,  A  copy  of  the  IRFA  may 
be  obtained  from  the  FAR  Secretariat, 
Attn:  Margaret  A.  Willis,  Room  4041,  GS 
Bldg.,  18th  &  r  Streets.  NW„ 

Washington,  DC  20405.  Comments  are 
invited.  Comments  from  small  entities 
concerning  the  affected  FAR  sections 
will  also  be  considered  in  accordance 
with  section  610  of  the  Act.  Such 
comments  must  be  submitted  separately 
and  cite  FAR  Case  88-610  in 
correspondence. 

C.  Paperwork  Reduction  Act 

This  proposed  rule  contains 

information  collection  requirements. 
Accordingly,  a  revised  burden  estimate 
for  OMB  Clearance  Number  9000-0001 
with  respect  to  certain  aspects  of  the 
proposed  certification  provision  and 
clause  and  also  an  information 
requirement  pertaining  to  the  revision  of 
SF  28,  Affidavit  of  Individual  Surety,  are 
being  submitted  to  the  Office  of 
Management  and  Budget  for  approval 
under  44  U.S.C.  3501.  et  seq.  Public 
comments  concerning  the  two  requests 
will  be  invited  through  subsequent 
Federal  Register  notices. 
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List  of  Subjects  in  48  CFR  Parts  28, 52, 
and  53 

Government  procurement. 

Dated:  October  27, 1988. 

Roger  M.  Schwartz, 

Acting  Director,  Office  of  Federal  Acquisition 
and  Regulatory  Policy. 

Therefore,  it  is  proposed  that  48  CFR 
Parts  28,  52,  and  53  be  amended  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
Parts  28,  52,  and  53  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 

Chapter  137;  and  42  U.S.C.  2473(c). 

PART  28— BONDS  AND  INSURANCE 

2.  Section  28.106-1  is  amended  by 
revising  paragraphs  (e),  (h),  (i),  and  (j), 
and  by  adding  paragraph  (n)  to  read  as 
follows: 

28.106-1  Bonds  and  bond  related  forms. 

***** 

(e)  SF  28,  Affidavit  of  Individual 
Surety  (see  28.203). 
***** 

(h)  SF  273,  Reinsurance  Agreement  for 
a  Miller  Act  Performance  Bond  (see 
28.202(a)(4)). 

(i)  SF  274,  Reinsurance  Agreement  for 
a  Miller  Act  Payment  Bond  (see 
28.202(a)(4)). 

(j)  SF  275,  Reinsurance  Agreement  in 
Favor  of  the  United  States  (see 
28.202(a)(4)). 

***** 

(n)  Optional  Form  XX,  Satisfaction  of 
Pledge. 

28.202  [Removed] 

3.  Section  28.202  is  removed. 

4.  Section  28.202-1  is  redesignated  as 
28.202,  and  the  section  title  and 
paragraph  (d)  are  revised  to  read  as 
follows: 

28.202  Acceptability  of  corporate  sureties. 

***** 

(d)  The  Department  of  the  Treasury 
Circular  570  may  be  obtained  from  the 
U.S.  Department  of  the  Treasury, 
Financial  Management  Service,  Surety 
Bond  Branch,  401 14th  St.,  SW,  2nd 
Floor — West  Wing,  Washington,  DC 
20227. 

5.  Section  28.203  is  redesignated  as 
28.204  and  new  section  28.203  is  added 
to  read  as  follows: 

28.203  Acceptability  of  Individual  sureties. 

(a)  An  individual  surety  is  acceptable 
for  all  types  of  bonds  except  position 
schedule  bonds.  The  contracting  officer 
shall  determine  the  acceptability  of 
individuals  proposed  as  sureties  and 


shall  ensure  that  the  surety's  pledged 
assets  are  sufficient  to  cover  the  bond 
obligation. 

(b)  An  individual  surety  must  execute 
the  bond  and  the  net  value  of  the  assets 
pledged  by  the  individual  surety  must 
equal  or  exceed  the  penal  amount  of 
each  bond.  The  individual  surety  shall 
execute  the  Standard  Form  28  and 
provide  a  security  interest  in  accordance 
with  28.203-1.  One  individual  surety  is 
adequate  support  for  a  bond  provided 
the  assets  pledged  by  that  individual 
surety  equal  or  exceed  the  amount  of  the 
bond.  An  offeror  may  submit  up  to  two 
individual  sureties  for  each  bond. 

(c)  If  the  contracting  officer 
determines  that  the  individual  surety  in 
support  of  a  bid  guarantee  is  not 
acceptable,  the  offeror  utilizing  the 
individual  surety  shall  be  rejected  as 
nonresponsible,  except  as  provided  in 
paragraph  (e)  of  this  section.  A  finding 
of  nonresponsibility  based  on 
unacceptability  of  an  individual  surety, 
need  note  referred  to  the  Small  Business 
Administration  for  a  competency 
review.  (See  61  Comp.  Gen.  456  (1982).) 

(d)  In  a  sealed  bid  acquisition,  an 
offeror  submitting  a  bid  guarantee 
executed  by  an  unacceptable  surety 
may  not  substitute  an  acceptable  surety 
after  bid  opening. 

(e)  In  a  negotiated  acquisition,  the 
contracting  officer  may  permit  an  offeror 
submitting  a  bid  guarantee  executed  by 
an  unacceptable  surety  to  remedy  the 
deficiency  prior  to  award.  However,  if 
the  offeror  proposes  the  lowest  overall 
cost  to  the  Government,  the  contracting 
officer  shall  permit  such  a  deficiency  to 
be  remedied  through  a  revised  proposal 
(see  15.610). 

(f)  A  contractor  submitting  an 
unacceptable  individual  surety  in 
satisfaction  of  a  performance  or 
payment  bond  requirement  may  be 
permitted  to  substitute  an  acceptable 
surety  for  a  surety  previously 
determined  to  be  unacceptable. 

(g)  Assistance  in  evaluating  individual 
sureties  may  be  obtained  from  the  office 
cited  in  28.202(d)  at  (202)  287-3915. 

(h)  Assistance  in  evaluating  the 
acceptability  of  securities  may  be 
obtained  from  the  Securities  and 
Exchange  Commission,  Division  of 
Enforcement,  at  (202)  272-2931. 

(i)  Contracting  officers  shall  obtain 
the  concurrence  of  legal  counsel  as  to 
the  adequacy  of  the  documents  pledging 
the  assets. 

(j)  Evidence  of  possible  criminal  or 
fraudulent  activities  by  an  individual 
surety  shall  be  referred  to  the 
appropriate  agency  official  in 
accordance  with  agency  procedures. 


6.  Section  28.203-1  is  redesignated  as 
28.204-1  and  new  section  28.203-1  is 
added  to  read  as  follows: 

28.203- 1  Security  Interests  by  an 
individual  surety. 

(a)  An  individual  surety  may  be 
accepted  only  if  a  security  interest  in 
assets  acceptable  under  28.203-2  is 
provided  to  the  Government  by  the 
individual  surety. 

(b)  The  market  value  or  accepted 
value  of  the  assets  pledged  must  be 
equal  to  the  aggregate  penal  amounts  of 
the  bonds  required  by  the  solicitation 
and  may  be  provided  by  one  or  a 
combination  of  the  following  methods: 

(1)  An  escrow  account  with  a 
federally  insured  financial  institution  in 
the  name  of  the  contracting  agency.  (See 

28.203- 2(b)(2)  with  respect  to 
Government  securities  in  book  entry 
form.)  Acceptable  securities  for  deposit 
in  escrow  are  discussed  in  28.203-2. 
While  the  offeror  is  responsible  for 
establishing  the  escrow  account,  the 
terms  and  conditions  must  be 
acceptable  to  the  contracting  officer.  At 
a  minimum,  the  escrow  account  shall 
provide  for  the  following: 

(i)  The  account  must  provide  the 
contracting  officer  the  sole  and 
unrestricted  right  to  draw  upon  all  or 
any  part  of  the  funds  deposited  in  the 
account.  A  written  demand  few 
withdrawal  would  be  sent  to  the 
financial  institution  by  the  contracting 
officer  with  a  copy  to  the  offeror/ 
contractor.  Within  a  specified  period  of 
time  after  the  demand,  the  financial 
institution  would  pay  the  Government 
the  amount  demanded  up  to  the  amount 
on  deposit  If  any  dispute  should  arise 
between  the  Government  and  the 
offeror/contractor,  or  with  any  other 
party  with  respect  to  the  offer  or 
contract,  the  financial  institution  would 
be  authorized,  unless  precluded  by  order 
of  a  court  of  competent  jurisdiction,  to 
disburse  monies  to  the  Government  as 
directed  by  the  contracting  officer. 

(ii)  The  financial  institution  would  be 
authorized  to  release  to  the  offeror/ 
contractor  all  or  part  of  the  balance  of 
the  escrow  account  upon  receipt  of 
written  authorization  from  the 
contracting  officer. 

(iii)  The  Government  would  not  be 
responsible  for  any  costs  attributable  to 
the  establishment,  maintenance, 
administration,  or  any  other  aspect  of 
the  account. 

(iv)  The  financial  institution  would 
not  be  liable  or  responsible  for  the 
interpretation  of  any  provisions  or  terms 
and  conditions  of  the  solicitation  or 
contract. 
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(v)  The  financial  institution  would 
provide  periodic  account  statements  to 
the  contracting  officer. 

(vi)  The  terms  of  the  escrow  account 
could  not  be  amended  without  the 
consent  of  the  contracting  officer. 

(2)  A  lien  on  real  property,  subject  to 
the  restrictions  in  28.203-2  and  28.203-3. 

7.  Section  28.203-2  is  redesignated  as 
28.204-2  and  new  section  28.203-2  is 
added  to  read  as  follows: 

28.203-2  Acceptability  of  assets. 

(a)  The  Government  will  accept  only 
readily  marketable  assets  from 
individual  sureties  to  satisfy  the 
underlying  bond  obligations. 

(b)  Acceptable  assets  include: 

(1)  Cash  or  certificate  of  deposit  with 
a  federally  insured  financial  institution. 

(2)  United  States  Government 
securities  at  market  value.  (An  escrow 
account  is  not  required  if  an  individual 
surety  offers  Government  securities  held 
in  book  entry  form  at  a  depository 
institution.  In  lieu  thereof,  the  individual 
shall  provide  evidence  that  the 
depository  institution  has  (i)  placed  a 
notation  against  the  individual's  book 
entry  account  indicating  that  the  surety 
has  been  pledged  in  favor  of  the 
respective  agency,  (ii)  agreed  to  notify 
the  agency  prior  to  maturity  of  the 
security,  and  (iii)  agreed  to  hold  the 
proceeds  of  the  security  subject  to  the 
pledge  in  favor  of  the  agency  until  a 
substitution  of  securities  is  made  or  the 
individual’s  obligations  are  formally 
released  by  the  agency). 

(3)  Stocks  and  bonds  actively  traded 
on  a  national  U.S.  security  exchange 
with  certificates  issued  in  the  name  of 
the  individual  surety.  National  security 
exchanges  are:  (i)  The  New  York  Stock 
exchange,  (ii)  the  American  Stock 
exchange,  (iii)  the  Boston  Stock 
exchange,  (iv)  The  Cincinnati  Stock 
exchange,  (v)  the  Midwest  Stock 
exchange,  (vi)  the  Philadelphia  Stock 
exchange,  (vii)  the  Pacific  Stock 
exchange,  and  (viii)  the  Spokane  Stock 
exchange.  These  assets  will  be  accepted 
at  90%  of  their  52-week  low,  as  reflected 
at  the  time  of  submission  of  the  bond. 
Stock  options  and  stocks  on  the  over  the 
counter  (OTC)  market  or  NASDQ 
exchanges  will  not  be  accepted. 

(4)  Real  property  owned  in  fee  simple 
by  the  surety  without  any  form  of 
concurrent  ownership,  except  as 
provided  in  subdivision  (c)(3)(iii)  of  this 
subsection,  and  located  within  the  50 
United  States,  its  territories,  or 
possessions.  These  assets  will  be 
accepted  at  100%  of  the  most  current  tax 
assessment  value  or  75%  of  the 
properties'  unencumbered  market  value 
provided  a  current  appraisal  is 
furnished.  (See  28.203-3.) 


(c)  Unacceptable  assets  include  but 
are  not  limited  to: 

(1)  Notes  or  accounts  receivable. 

(2)  Foreign  securities. 

(3)  Real  property  as  follows: 

(i)  Real  property  located  outside  the 
United  States,  its  territories,  or 
possessions. 

(ii)  Real  property  which  is  a  principal 
residence  of  the  surety. 

(iii)  Real  property  owned  concurrently 
regardless  of  the  form  of  co-tenancy 
(including  joint  tenancy,  tenancy  by  the 
entirety,  and  tenancy  in  common)  except 
where  all  co-tenants  agree  to  act  jointly. 

(iv)  Life  estates,  leasehold  estates,  or 
future  interests  in  real  property. 

(4)  Personal  property  other  than  that 
listed  in  paragraph  (b)  of  this  subsection 
(e.g.,  jewelry,  furs,  antiques). 

(5)  Stocks  and  bonds  of  the  individual 
surety  in  a  controlled,  affiliated,  or 
closely  held  concern  of  the  offeror/ 
contractor. 

(6)  Corporate  assets  (e.g.,  plant  and 
equipment). 

(7)  Speculative  assets  (e.g.,  mineral 
rights). 

(8)  Letters  of  credit. 

(8)  Sections  28.203-3  through  28.203-7 
are  added  to  read  as  follows: 

28.203-3  Acceptance  of  real  property. 

(a)  Prior  to  accepting  a  security 
interest  in  real  property,  the  contracting 
officer  shall  ensure  that  the  individual 
surety  provides  (1)  evidence  that  local 
property  taxes  have  been  paid  for  the 
last  3  years,  (2)  the  current  tax 
assessment  on  the  property  or,  a  current 
appraisal  prepared  by  a  member  of  a 
nationally  recognized  professional  real 
estate  organization,  (3)  a  copy  of  the 
deed  as  recorded  (and  proof  of 
recording  if  not  evident  from  the  deed), 
and  (4)  evidence  of  title  by  the  conduct 
of  a  title  search  on  each  piece  of  pledged 
property. 

(b)  At  the  time  the  bond  is  submitted, 
the  individual  surety  shall  provide 
evidence  to  the  contracting  officer  that 
the  Government’s  lien  on  die  real 
property  has  been  properly  recorded  on 
the  land  records  of  the  jurisdiction 
where  the  property  is  located. 

(c)  The  following  format  or  any 
document  substantially  the  same  may 
be  attached  when  a  surety  pledges  real 
estate  on  Standard  Form  28,  Affidavit  of 
Individual  Surety. 

LIEN  ON  REAL  ESTATE 
I/we  agree  that  this  instrument  constitutes 
a  lien  on  the  subject  property  in  the  amount 

of  $ _ _  The  rights  of  the  United  States 

Government  shall  take  precedence  over  any 
subsequent  lien  or  encumbrance  until  the  lien 
is  formally  released  by  a  duly  authorized 
representative  of  the  United  States.  I/we 
hereby  grant  the  United  States  the  power  of 


sale  of  subject  property  in  the  event  of 
contractor  default  if  I/we  otherwise  fail  to 
satisfy  the  underlying  bond  obligations  as  an 
individual  surety  on  solicitation/contract 

number _ _  The  lien  is  upon  the  real 

estate  now  owned  by  me/us  described  as 
follows:  (legal  description,  street  address  or 
other  identifying  description) 

IN  WITNESS  HEREOF,  I/we  have  hereunto 
affixed  my/our  hand(s)  and  seal(s)  this 
_ day  of - . 

WITNESS: 


(SEAL) 

(SEAL) 

I, _ ,  a  Notary  Public  in  and 

for  the _ (STATE) _ _  do  hereby 

certify  that _ ,  a  party  to  a 

certain  Agreement  bearing  the  date - 

day  of _ 19 _ ,  and  hereunto 

annexed,  personally  appeared  before  me,  the 
said 


being  personally  well  known  to  me  as  the 
person(s)  who  executed  said  lien,  and 
acknowledged  the  same  to  be  his/her  act  and 
deed. 

GIVEN  under  my  hand  and  seal  this 
_ day  of _ 19 - . 


NOTARY  PUBLIC,  STATE 
— My  Commission  expires:  - 

28.203- 4  Substitution  of  assets. 

An  individual  surety  may  request  the 
Government  to  accept  a  substitute  asset 
for  that  currently  pledged  by  submitting 
a  written  request  to  the  responsible 
contracting  officer.  The  responsible 
contracting  officer  may  agree  only  after 
determining  that  the  substitute  assets  to 
be  pledged  are  adequate  to  protect  the 
outstanding  bond  or  guarantee 
obligations.  If  acceptable,  the  substitute 
assets  shall  be  pledged  as  provided  for 
in  this  subpart. 

28.203- 5  Release  of  lien. 

(a)  After  consultation  with  legal 
counsel,  the  contracting  officer  shall 
release  the  security  interest  on  the 
individual  surety’s  assets  using  the 
Satisfaction  of  Pledge,  Optional  Form 
XX,  or  a  similar  release  as  soon  as 
possible  consistent  with  the  following: 

(1)  Contracts  subject  to  the  Miller  Act. 
The  security  interest  shall  be 
maintained  for  the  later  of  (i)  one  year 
following  final  payment,  (ii)  until 
completion  of  any  warranty  period,  or 
(iii)  pending  resolution  of  all  claims  filed 
against  the  payment  bond  during  the 
one  year  period  following  final  payment. 
A  surety’s  assets  pledged  in  support  of  a 
payment  bond  may  be  released  to  a 
subcontractor  or  supplier  upon 
Government  receipt  of  a  court  judgment. 

(2)  Contracts  not  subject  to  the  Miller 
Act.  The  security  interest  shall  be 
maintained  for  90  days  following  final 
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payment  or  until  completion  of  any 
warranty  period,  whichever  is  later. 

(b)  Upon  request,  the  contracting 
officer  may  release  the  security  interest 
on  the  individual  surety’s  assets  in 
support  of  a  bid  guarantee  based  upon 
evidence  that  the  offer  supported  by  the 
individual  surety  will  not  result  in 
contract  award. 

(c)  Upon  request,  for  contracts  not 
subject  to  the  Miller  Act,  the  contracting 
officer  may  release  a  portion  of  the 
security  interest  on  the  individual 
surety’s  assets  based  upon  significant 
completion  of  the  contractor’s 
obligations  under  its  performance  or 
payment  bond  provided  that  the 
contracting  officer  ensures  that  the 
unreleased  portion  of  the  lien  is 
sufficient  to  cover  the  remaining 
contract  obligations. 

28.203- 6  Solicitation  provision  and 
contract  clause. 

Insert  the  clause  at  52.228-11  in 
solicitations  and  contracts  which 
require  the  submission  of  bid 
guarantees,  performance,  or  payment 
bonds. 

28.203- 7  Exclusion  of  individual  sureties. 

(a)  An  individual  may  be  excluded 
from  acting  as  a  surety  on  bonds 
submitted  by  offerors  on  procurement 
by  the  executive  branch  of  the  Federal 
Government,  by  the  acquiring  agency’s 
head  or  designee  utilizing  the  general 
procedures  in  Subpart  9.4.  The  exclusion 
shall  be  for  the  purpose  of  protecting  the 
Government. 

(b)  An  individual  may  be  excluded  for 
any  of  the  following  causes: 

(1)  Failure  to  fulfill  the  obligations 
under  any  bond. 

(2)  Failure  to  disclose  all  bond 
obligations. 

(3)  Misrepresentation  of  available 
assets  or  outstanding  liabilities. 

(4)  Any  false  or  misleading  statement, 
signature  or  representation  on  a  bond  or 
affidavit  of  individual  suretyship. 


(5)  Any  other  cause  affecting 
responsibility  as  a  surety  of  such  serious 
and  compelling  nature  as  may  be 
determined  to  warrant  exclusion. 

(c]  An  individual  excluded  from  acting 
as  an  individual  surety  shall  be  included 
on  the  list  entitled  Parties  Excluded  from 
Procurement  Programs.  (See  9.404.) 

(d)  Contracting  officers  shall  not 
accept  the  bonds  of  individual  sureties 
whose  name  appears  on  the  list  entitled 
Parties  Excluded  from  Procurement 
Programs  (see  9.404)  unless  the 
acquiring  agency’s  head  or  a  designee 
states  in  writing  the  compelling  reasons 
justifying  acceptance. 

29.204- 1  [Amended] 

9.  New  section  28.204-1  is  amended  as 
follows:  In  the  first  sentence  the  citation 
“5  U.S.C.  15”  is  removed  and  “31  U.S.C. 
9303”  is  inserted  in  its  place,  and  the 
date  “February  6, 1935"  is  removed  and 
"July  1, 1978"  is  inserted  in  its  place. 

28.204- 2  [Amended] 

10.  New  section  28.204-2  is  amended 
by  revising  the  section  heading  to  read: 
“28.204-2  Certified  or  cashier’s  checks, 
bank  drafts,  money  orders,  or  currency”. 

PART  52— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

11.  Section  52.228-11  is  added  to  read 
as  follows: 

52.228-1 1  Pledges  of  assets. 

As  prescribed  in  28.203-6,  insert  the 
following  clause: 

PLEDGES  OF  ASSETS  (NOV  1988) 

(a)  Offerors  shall  obtain  from  each  person 
acting  as  an  individual  surety  on  a  bid 
guarantee,  a  performance  bond,  or  a  payment 
bond: 

(1)  Pledge  of  assets,  and 

(2)  Standard  Form  28,  Affidavit  of 
Individual  Surety. 

(b)  Pledges  of  assets  from  each  person 
acting  as  an  individual  surety  shall  be  in  the 
form  of: 

(1)  Evidence  of  an  escrow  account 
containing  cash,  certificates  of  deposits. 


commercial  or  Government  securities,  or 
other  assets  described  in  FAR  28.203-2 
(except  see  28.203— 2(b)(2)  with  respect  to 
Government  sureties  held  in  book  entry  form) 
and/or; 

(2)  A  recorded  lien  on  real  estate.  The 
offeror  will  be  required  to  provide:  (A) 
evidence  of  clear  title  by  (i)  the  conduct  of  a 
title  search  on  each  piece  of  pledged  property 
and  (ii)  evidence  that  local  taxes  have  been 
paid  for  the  past  three  years,  (B)  a  copy  of  the 
current  tax  assessment  on  the  property  or  a 
current  appraisal  prepared  by  a  member  of  a 
nationally  recognized  professional  real  estate 
organization,  and  (C)  a  copy  of  the  deed  as 
recorded  (and  proof  of  recording  if  not 
evident  from  the  deed. 

PART  53— FORMS 

12.  Section  53.228  is  amended  by 
revising  the  section  title  and  paragraphs 

(a),  (b),  (c),  (e),  (f),  (g),  and  (m)  and  by 
adding  paragraph  (n)  to  read  as  follows: 

53.228  Bonds  and  insurance  (SFs  24, 25, 
25- A,  25-B,  28, 34, 35, 273, 274, 275, 1414, 
1415, 1416,  OF  XX). 
***** 

(a)  SF  24  (REV.  11/88),  Bid  Bond.  (See 
28.106-1.) 

(b)  SF  25  (REV.  11/88),  Performance 
Bond.  (See  28.106-l(b).) 

(c)  Sf25-A  (REV.  11/88),  Payment 
Bond.  (See  28.106-3(c).) 
***** 

(e)  SF  28  (REV.  11/88),  Affidavit  of 
Individual  Surety.  (See  28.106-l(e)  and 
28.203(b).) 

(f)  SF  34  (REV.  11/88),  Annual  Bid 
Bond.  (See  28.106-l(f).) 

(g)  SF  35  (REV.  11/88),  Annual 
Performance  Bond.  (See  28.106-1.). 
***** 

(m)  SF  1416  (REV.  11/88),  Payment 
Bond  for  Other  than  Construction 
Contracts.  (See  28.106-l(m).) 

(n)  OF  XX  (11/88),  Satisfaction  of 
Pledge.  (See  28.106-l(n)  and  28.203- 
5(a).) 
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